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QOUZSTIONS PRESENTED NX 


3 ke In a prosecution for fraudulent uttering and 
interstate transportation of checks, where govern- 
ment witnesses testifiec to statements mace by the 
Gefencant which tended to show cuilty knowledge 
anc specifie intent on the part of the Cefencant, 
anc. defencant cenied making such statements, was 
it error for the Court to deny cefencant access 
to the cranc jury testimony of covernment witnes-- 
ses? 
2. Where the FSI acent investicatine the ease 
hac interviewec e witness, filec an interview 
report, and Gestroyec the notes he toek at the 
interview, was it error for the Court te Geny 
Gefencant's motion ta strike the testimeny of 
the witness anc the acent? 
3. Was the prosecutor's sumaation so improper 
to recuire a ney trial where 

(a) | Cefencant testifiec ehecke falsely 
mace by another persen had been cashed by him in 
the belief they were valid; 

(b) . the maker of the checks, at the time 


ef the trial, was in the custody of the sovernment, 


Lie 


anc | 


( (c) the prosecutor, knowinc this, said in 


his summation that there was no verification of the 


» existence of the inaker because he had not been 
callec to testify? | 
4. Did the Court improperly charce the jury on 
the relationship of evidence of intoxication to the 
~ required elements of the crimes of fraudulent utter 
ing anc interstate transportation of checks. 


This case has not previously been before | 


this court. 
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a JURISDICTIONAL STATEMENT | 


Appellant appeals from a conviction Site 
™ United States District Court for the District of | 
Columbia on all counts of an eight count indictment 
ae which charced violation of 22 D.C. Code §1401 
(uttering forcec check) and violation of 18 U.S. 
n Code §2314 (Interstate transportation of forged | 
checks). A jury found appellant quilty on Sovecice 
mF 29, 1968. On March 24, 1968, appellant appeared! 
before the Honorable Howard Corcoran and was | 
rit sentenced to two to six years on each count, 
said sentences to run concurrently. . 
On June 7, 1968, this Court ordered 
that appellant be allowed to prosecute his appeal 
without prepayment of costs. 


The jurisdiction of this Court on appeal 


of this cause is predicated upon 23 U.S.C. §12$1, 


saat 


STATEMENT OF THE CASE 


At'the time of the alleced violations, 
Appellant was 45 years of age, divorced, and a 
housepainter by trade. A member of the Painter's 
Union (AFL-CIO), he had been employed by painting 
contractors in the District of Columbia, Maryland 
and Virginia for several years, but had been out 
of work since Thanksgiving. (Tr. 155,133.) On 
the eveninc of Pecenber 26, 1965, he was sitting 
in Carry'’s Restaurant, 637 Pennsylvania Avenue, 
S.E., Grinking beer when he was approached by a 
man with whom he had been acquainted approximately 
eichteen months to two years betore, and whom he 
knew only as "Jimmy". When asked by Appellant 
what he hac been doing, Jimmy saic he had been 
“in business with Scott Motor Company in Wilmington, 
Delaware, with some relatives of mine". (Tr. 103.) 
Upon renewing their acquaintance, Jimmy asked 
Appellant if he would join him on a date he had 
arrangea with two girls, who were waiting for him 
at Jimmy's Grill on Eleventh Street, N.W. Appellant 
demurred, on the grounds that he had no money for a 
date, but Jinmy told him he would supply the money. 


(Tr. 104.) ‘The dates lasted through the night. One 


-3- 


of the cirls lived in Wayson‘'s Corner, Haryland, | 
and in the course of taking her home, Jimmy's car 
became stuck near her house trailer in the heavy. 
snow that had fallen that evening. (Tr. 105.) | 
At the Grill, in Jimmy's car end at the girls house, 
more liquor was consumed. (Tr. 105, 107-3.) 
The Appellant and Jimmy Crove back to | 
Appellant's apartment at 707 East Capitol Street 
in the District. During the trip, Jimmy asked | 
Appellant if he knew anyone who would cash a check 
for him. Appellant replied that he could cash 


checks both at his neighborhood Safeway Store and 


at Hayden's liquor store. Upon arriving at 


Appellant's apartment, Jimmy took a briefcase 
and a check writing machine out of the trunk of 
2 his car. The briefcase contained a book of 
checks. 
Imprinted on the check forms was the | 
» name "Scott k:otors" (Government's Exhibit 1). 
. Jimmy made out a check to Appellant for $52.40 | 
4 (Tr. 109) and signed the check "David Scott". 
Appellant looked at it and said: “Well, if your 


4 name is Jimmy, what in hell are you doing putting 


- mdu- 


David on this check? Come to think of it, I 
never cic know your last name." 
“Don't worry", sai¢ Jimny, "that's 
my ri¢eht name. I have been callec Jimmy as 
my nickname since I was a kic. That's my right 
mame you see there on that check." (Tr. 10,134) 
Appellant took the check to Gilbert 
Perkey, manacer of the’ Safeway store at 12 
Seventh Street, N.E., (Tr. 115) who had been 


cashing checks for Appellant approximately 


every other week for four years, including 
’ checks from out of state. (Tr. 43,133) Perkey 


| approved it, ané it was cashec. Appellant used 


= part of the proceecs to buy cicarettes and food 


and cave Jimmy the remainder of the cash. (Tr. 110) 


° 


» After they consumed two more drinks of 
whiskey, Jimmy wrote out another check, for the 
same amount, and asked Appellant to cash it at 


the locel liquor store, purchase a bottle of 


ae ae ss 


whiskey anc bring back the remainder of the money. 
"You ere going out with me this eveninc" Jimmy 
said. "I want you to spend as much money as I 


au spend, I know how it is to be broke". Appellant 


ee 


took the check to Hayden's liquor store, where 
he was a recular customer, had it cashed, bought 
a pint of whiskey and six cans of beer and returned 


the rest of the money to Jimmy (Tr. 111) | 


That night, the two men went to Jimny's 


Grill for some drinks, and then to the house of the | 
second of the two cirls they hac seen the preeronse 

night, looking for her and her companion. At about 
11:00 p.m., they found them back at Jimmy's ceil, 
and they Crank with them until closing time. They 
then returned to the girl's house, finished the | 


liquor they hac on hand, anc at approximately 


3:00 a.m. went in search of a place where they | 


could purchase more liquor. (Tr. 112-113) During 
| 
this trip, Jimmy complained that he was feeling | 


ill and that his arm, which had been cut, was 
hurting badly. They drove to the Washington 
Hospital Center where Jimmy was admitted at 320 
a.m. and treated for lacerations of the right hand. 


(Tr. 114-115, 15S) The two men then returned to 


the girl's house and slept until 11:00 a.m. on | 


December 22. They proceeded to drive to Wayson's 


Corner to take the other girl home, then back to 


e—_—_ 


es 


Appellant's apartment where, after some more 
@rinkincg, they went to bed. (Tr. 122-117) 

On the morning of becenber 29, J immy 
tolc Appellant he was leavinc for Reno, Nevada 
and asked Appellant to come with him. Jimmy 
said he needed inoney for the trir, asked 
Appellant if he could cash another check for 
him, and Appellant ecreed. This check was similar 
to the previous two except that the amount was 
$145.90. Appellant took it to Ferkey at the 
Safeway, anc hac it cashed. When Appellant 
returned with that sum, Jimmy made out a fourth 
check, also for $145.30, askec Appellant to have 
it cashec at Hayden's liquor store, which he did. 
(Tx. 127-119) 

The two men spent the evenincs of 

December 2¢ and 30 drinkine at Jimmy’s Grill. 
The days were spent drinking and sleeping in 
Appellant's apartment. When Appellant awoke on 
the morning of December 31, he “‘iscovered Jimmy ] | 
was gone. (Tr. 119-120) 

On New Year's eve, Appellant drank alone 


at Carry's Restaurant. On his way home, he fell on 


the ice and broke his lec. He spent the next | 


eighteen Cays in Casualty Hospital. (Tr. 121) 


On January 9 or 10, Appellant's daughter called 


him and saic iir. Perkey had told her that a check 


he had cashed had come back for "improper 


signature". On January 13, when he returned 


to his apartment from the hospital, Perkey came 


over to tell him one of the checks, for $52.40, 
had been returned. Appellant told Perkey there 


had been a second check. "Did I put my okay on 


another one?" asked Perkey 


"You bet you.... Gid," said Appellant. 


“The worst of it is the other one was for $145.30." 


(Tr. 122-123) The next day, Appellant called| 


Scott Motors in Wilmington, sot David Scott on 


the telephone, and asked him why he had given 


him 


a bad check. He was told by the real David Scott 


that several hundred of his company's checks had 


been stolen, and that other persons had called him 


from Washington about the same matter. Scott) 


told 


Appellant that the Federal Bureau of Investigation 


in Wilmington was working on the case. Appellant 


immediately called the FPI in Washington, and! 


was 


a ae 


asked to come over anc make a report. He spoke 
with Acent iJacCabe, told him about all four checks 
. and cave him Cescriptive information about Jimmy, 
and told him the check writine machine had been 

et left in his apartment. He then callec Hayden's 
: liquor store to epprise them of the situation 
‘ regarding the two checks that hac been cashed 
there. (Tr. 124-125, 75) 

2% few cays later, Appellant was contacted 
- by Agent i.acCabe. They arranced a meeting at a 
€xruc store on Pennsylvania Avenue. I.acCabe showed 
him pictures of a inan Appellant identifiec as 
Jimmy. At thet time, Appellant was arrested by 
the FBI. (Tx. 12$-130,132) 

At the trial, the Government called 
Gregory, manacer of Hayden's liquors and Perkey, 
manacer of Safeway, as its witnesses to the passinc 
of the checks. Gregory could not testify as to 
any of the circumstances surrounding the cashing 

Ee could not say 

of either sneer at his store. /that he had cashed 
the checks or that it was Appellant who had pre- 
sented the checks for payment at his store 


(Tr. 13-19,22) He was unable to recall who 


Ne) 
i 


| 
Appellant was until he hac been shown ae picture of 


him by the FBI agent on January 30, 1967. (Tr./| 71) 
Perkey testified that he remembered Appellant | 
presenting the first check, for $52.49. He saic 
he asked Appellant why he had an out-of-town check 
ano. was told by Appellant that Scott i.otors: was 


establishing a place in Washincton and he was 


Soing work foxrthem (Tr. 35) Perkey could not 


| 
remember when assed about any of the other circum- 
stances surrounding the cashinc of this check, 


1 


such as whether it was cashed before or after 


Christmas, whether anyone was with him when 
Appellant came to the store to cash the check,; 
whether Appeliant made any purchases at the time, or 
whether Appellant had usec his own pen or the store's 
pen to sign the check. (Tr. 45,54-55) As to ithe 

second Safeway check, although at first Perkey 
testified he remembered cashing it after first 
questioning it because the amount was so — 
(Tr. 33), he later admitted on cross-examinatiion 
that he had no independent recollection of the 


cashine of this check until he had been told of 


its existence by Appellant on January 18. (Tr 45) 
| 


~ LO- 


Perkey testified that on a normal day he cashes 
between 200 anc 300 checks, or a thousand each 
week, and during the Christmas perioc, when the 
checks in this case were cashed, the total was 
more. 

At the close of the testimony of 
witness Perky, Ccefense counsel moved for production 
of the minutes of his testimony before the Grand 
Jury; the motion was denied. (Tr. 41-42) 

FBI acent iacCabe, who hac investicated 
the case, was called as a goverment witness. He 
testified he hac interviewed Grecory, Ferkey 
and the Appellant in connection with the case, 
an¢ taken notes OF Che istatenents “they made to: 
him. He used these’ notes in preparation of his 


standar¢c FBI interview report anc then destroyed 
nnn = 


LL 


the notes. He testified that in'the GCestroyed notes 


he wrote down "all I felt was important and pertinent 
to the case" including quotes from the witnesses. 
(Tx. 66-70) Acent MacCabe was asked on cross- ~ 
examination whether he had told Perkey anything 
about the case before he interviewed Perkey. 
iMacCabe cid not answer that query. (Tr. °2) Perkey 


had previously testified he did not remember whether ~— 


iiacCabe hac shown him any statements about the case 


aa 


\ ied 


motion was Geniedc. (Tr. 72) | 
Prec i ieee 


as ffs 


before he interviewed him...(Tr. 53) 7 
| 
At the close of kaccabe's direct testi- 
mony, cefense counsel movec that his testimony) be 
struck uncer the Jencks Act because of the covern- 
ment's inability to produce the notes. The slice 


was deniec. (Tr. 71) He also znovee for production 


of MacCabe's testimony before th 


Appellant was callec as a witness in his 


own behalf. Fe testified he had engaged in n 


conversation with Perkey when cashing the checks 
beyond esking him to OX them. (Tr. 110) He 
testified he had believed Jimry when Jimmy told 
him his real name was David Scott, (Tr. 134,139-141) 
and that the first indication he hac that the [checks 
micht be bad was when his dauchter called him |at 
the hospital on January 7 or 2, 1957 and told ‘him 
Perkey hac told her a check he had cashed at dafeway 
had come back for “improper sicnature" (Tr. 122) 
Evidence was also introduced by | 
stipulation that the records of the Washington 
Hospital Center showed that at 3:20 a.m. on 


December 22,1955, a man named James FE. Fowler was 


a 


admitted anc treated for laceration of the right 
m hanc. (x. 131) 
‘In his seconé (rebuttal) summation, the 
= prosecutor made the followinc statement to the 
jury: 


» "“Accorcine to the Government's evicence, 
is this defencant, without eny Jimay, walked into 
these places anc cashed these checks having endorsed 
the checks in his own name. 

"I asi: you what was the checkwriter doinc 
. in his basement apartment? 

"Of course, you can believe his story 
about this Jimny if you want to but, on the other 
hand, you Gon't have to believe his story. You 
can believe that he had possession of this check- 
writer in his own apartment and that he printed 
the ficures on these checks. 

“BIL we know about Jimny is what he tells 
us. There is no verification of Jimmy. There is 
no verification of any of these other people he 
mentionec. How about the two cirls that he claims 
they were with all this time? Lorraine and Sadie, 

I believe were their names. We don't know anythine 
about them. They haven't been callee to testify. 
Jimny hasn't been callec to testify. i 
- ' "This is what the defendant is tellinc 
you without any corroboration or any verification 
of any kind. 

"You know he has an interest in cetting 
you to believe his story because he wants you to 
- acquit him. Eut he wants you to acouit him based 

on his own version without any support in the facts." 

- (Tr. 179-150) 


The trial judge made no comment on the 
prosecutor's summation at that time. After that 
summation, the case was recessec until the next 


morning. At that time, Appellant's attorney 


w135 


pointed out to the judge that the prosecutor knew 


when he made the statement that Fowlep was in 


jail, 


having pleaded guilty to writing fraudulent checks, 


and asked for a mistrial. The judge told the 

prosecutor: "If I had known that Fowler was ih 
jail and was available, I would have jumped on 
you when you made that comment." (Tr. 185-187) 


In his charge to the jury, the judge 


made only these statements relating to the question 


of the existence of Fowler: 


"Pirst, bear in mind that the statements 


of counsel are not evidence in the case. It i 
perfectly proper for counsel as advocates for | 


their respective sides to emphasize certain as 
of the evidence, to draw their own inferences | 


pects 
from 


the evidence, and generally to expound their theory 


of the case to you. But, it is for you to find 


the facts...(Tr. 192) 


"Yesterday in the course of the 
summations, there was reference to Jimmy Fowle 


r 


and to a couple of ladies -- I have forgotten 


‘their 


names -- and the fact that they were not brought > 


to this trial. I would instruct you not to dr 


aw 


any inferences from the failure of these witnesse 
to be produced on either side. You consider the lexk 


testimony which you heard from the witness stand, 
the exhibits in evidence and the stipulations of 


counsel and do not guess or speculate as to wh 


might have been said by those witnesses to whom 


reference was made." (Tr. 200) 


<< 


at 


Susuary of Points 
2. Perkey's testimony on the conversation between 
himself anc Appellant at the time of the cashine 
of the first check was Camacing to Appellant. 
It was the only conversation tencine to show 
cuilty knowlecce on Appellant's part. In view 
of this, of Appellant's Cenial of the statement, 
and of Perkey's hezv recollection about the 
other circumstances surrouncine the cashing of 
the chec*, Appellant shoui¢ have ha“ access to 
the granc jury testimony of Perkey and the 
FBI acent who investicated the case, for the 
purposes of itnpeachment. 
2. Notes taken by the FBI acent who interviewed 
the witnesses contained substantially verbatim 
statements: of the witnesses, includinc auotes, 
and were thus subject to procuction under the 
Jencks Act. Althouch the FBI interview report 
prepared by the acent was procuced, there was 
evicence that witnesses may have mace state-- 
ments to the e:ent that were not included in 
the report. The notes also couic have shed 


light in the recollection of witness Perkey as 


= 


es 


to the commission of the alleced crimes and 


| 

| 

| 

| 

| 
whether his recollection might have been prompted 


The deliberate cestruction of the notes by the. 


government prejuciced Appellant in cross-examin--: 


‘ing the witness, an€ their testimony should have 
been stricken. 
‘ I 
3. Appellant's testi:nony was that Fowler had writ-- 


ten the checks and he haé cashed them for Fowler. 


In his closinc summation, the prosecutor reised the 
i 


dence 


that Aprel*.ant 


| 
Ee also raises the possibility that Fowler mi ght 
————$$ SSS? 


! 
not even exist. Be the time of this trial, Fowler 
gare 


was in custocy in the District of Columbia, a fac 


the prosec minew. The triel judce made no 


| 

| 
comment on these statements, and recessed the jury 

|? 

lw 


t 


until the next mornine. Eis instruction at 

| 
that time ves mexely that jurv should not consider 
the statements of either counsel as evidence, or 


draw any inference for or aveinst either side peees 
the failure o¢ a witness to be producec. The resti 
was prejucicial. 

4. Appellant hed a chronic ¢rin*ine problem. | 
i 


The evicence in the case showed he was a@rinking 


EEE SSSEEE’:«SO'SCSS~C*éii 


~i6< 


@uring the period in which he cashed the checks. 
The evidence was introduced to show why the 
Appellant was careless and negligent in accepting 
Jimmy Fowler as David Scott. Appellant's counsel 
requested an instruction that would have made it 
clear to the jury that if they found Appellant 
was so drunk as not to be able to form the belief 
that the checks were forged when he cashed them, 
it would have to return a not guilty verdict. 

The Court refused this instruction 
and charged the jury that drunkenness could only 


be a defense if they found Appellant was "so 


drunk as to be incapable of forming an intent... 
incapable of consciousness that he was commit- 
ting the crime in question." The charge was 


error. 


=e ! 


Suvmary of Arcument 


i 
| 


Lis IT WAS ERROR FOR THE DISTEICT COURT TO DENY 
APPELLANT'S i:OTION FOR PRODUCTION OF CRAND 
JURY TESTIMONY OF KEY GOVERN. ENT WITNESSES 


Recent cecisions of this Court have 


made it clear that the former wall of secrecy 


arounc crané jury minutes no loncer exists. Where 


the defencant can maxe a threshold showing of neec 
for them, they ~aust be procucec, for the purposes 
of impeachment and testing credibility. The grand 


jury sinutes here could have servec the purposes 


sanctioned by the Supreme Court in Dennis v. 


United States 354 U.S. 255 (1965) and approved 
by this Court in its implementation of the Dennis 


Cecision. | 


The inconvenience to the jury that may 
have resultec from Celayine the trial while the 
minutes were transcribec was not sufficient reason 
to deny Aprellant his richt to have access to |the 
xinutes anc to confront the witnesses acainst him 


with whatever relevant fact they may heve containec. 


oe 


II. IT WAS FEROR FOR TEE DISTRICT COURT TO 
REFUSE TO STRIKE THE TESTI: ONY OF GOVERN- 
MENT WITN:SSES AFTER THE GOVERNMENT COULD 
NOT PRODUCE AT TRIAL NOTES OF INTERVIEWS 
WITH SAID WITNESSES 

As witnesses’ own verbatim statements 
taken cown at the time of their interviews with 
the acent, the notes qualified under the Jencks 
Act. The Act is mancatory on the covernment. 
In enforcing the requirements o£ the ?fct, this 
fourt has hele that sgooc faith ¢estruction of 
Jencks statements by the government Coes not 
relieve the trial court of its obligation to 
strike the witnesses’ testirony uncer the Act: 
it has also saic that it is for the defense, 
not the Court, to decide whethex the statements 
would be useful in cross-examination. 

‘The cestruction of these notes thus 
amounte¢c to cestruction of evidence that might 
have been necessary to the cGefense, and feilure 
to strike the testimony under these circumstances 
violated the Jencks Act an¢ Ceprived Appellant 


or a fair trial. 


‘9 


a III. A Wew TiTAi SEOUL) BE CRANTE)? EZCAUSZ OF 
THs Tic-PhLOFER AND PREJUPICIAL Ke: APKS OF 
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i 
| 
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TH: PrOSECUTOR RELATING TO TRE NONAFPEARANCE 
rf AM) FOSSITAE NONEXISTENCE OF THI MAKER 
7 OF TRE FRAUDULENT CHECKS. WEO AT THs TILE 
r OF TEs TRIAL WAS IN TEE CUSTODY OF THE | 

COVIERN! ENT | 
> 

| 

: : 
, #4 The statements of the prosecutor con-- 
ig cernine the lac of "verification" of Fowler 
y 
4 were prejucicie! andcin.@erogation of the standarc 
; this Court hes imposeé upon prosecutors as public 
s 
/ | officials in whom a jury has special confidence. 
; The prosecutor not only arcuec facts nok in 
> 
aan, evicence, but raisec the possibility of a stat 


| 

| 

| 

| 

¢ 

| 

of facts he Ikne-y to be untxue in oréer to raise 
| 

; 

in the minés of the jury the possibility that | 


Appellant's entire story was a Serrication. The PS Bi 
a 


as it cid 
existence ox non-existence of Fowler coinc /to 


the heart or Appellant's testimony an¢ his | 
| 
veracity, was a nerve center issue. Prosecutor's 


‘ improper conéuct thus prejucice¢ his case. The 


trial court's reme¢ial charce, failing as it cid 


to set the recoré straicht on “owler's existence, 
| 


* 


= ., oc - 
Gi¢ not cure the error and lett the prosecution 
| 
| 
| 
| 
| 
| 
| 
| 


with an impropex acvantece. 
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on vas intro-- 
€uce” on the issmes of both culty ‘:nowvwlecce anc 
specific intent. The juzy ha’ to <in¢é both 

elements present to convict. The ju’ce charcec 


the jury on intoxication on>y es it related to 


. 


specific intent. This conlusec the jury ance 
wes error. The sherce coule reasona>b iv have 
been intexpretec to ::ean thet unless the jury 
foun? Aprelleat so ¢xuns es to necate specific 
etek it «sou".¢ have to convict even thouch it 
believes Ropellent's @xunizenness «vas the reason 
for his :.isbecotten relie:i in the valicity ox the 
checs. 

Tis Couxt hes reverse? 2 conviction 
where a Similan’ nexsxrou chexce ~vas race in the 
issue 02 intoxicetion, in Féwarés v. Unitec States 


a es Ore cS. 


see. Sey Te te gs ee See + te ASS 
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ARGUMENT 


I. IT WAS ERROR FOR THE DISTRICT COURT TO -SENY 


APPELLANT'S MOTION FOR PRODUCTION OF G 


JURY TESTIMONY OF KEY GOVERNMENT WITNESSES 


WHOSE TESTIMONY CONTRADICTED TESTIMONY OF 


APPELLANT 
In Dennis v. United States, 384 U.S 
855 (1965) the Supreme Court significantly 


expanded the availability to the defense of g 


rand 


jury testimony of prosecution witnesses. Observing 


that the traditional doctrine of secrecy 


surrounding grand See ctontes gives the "prosecu- 


tion exclusive access to a storehouse of relevant 


| 
fact" (334 U.S. at 873), the Court held that the 


former requirement that a defendant must show 


"particularized need" for grand jury testimony 


"in effect...is shown when the defendant states 


that it wishes to use a transcript for the 


purpose of impeaching a witness, to refresh his 


recollection or to test his credibility." Cargill 


v. United States 381 F. 2d 3849,351-52. This 


liberalization, the Court said in Dennis was 


“entirely consonant with the growing realization 


that disclosure, rather than suppression, of 


! 


i} 
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relevant materials ordinarily promotes the proper 


% administration of criminal justice." 384 U.S. 855, 
° 870. As evidence of this growing realization the 
7 Court referred to its earlier decision in Jencks 
~ v. United States, 353 U.S. 657 (1957) to the 

i ; Jencks Act (13 U.S.C. §3500) and to the wealth 

ee; - of comment favoring wider disclosure in criminal 


cases. 384 U.S. 855, 871 notes 16,17 
The Dennis decision resulted in the 
remand of a case decided by this Court, Worthy 
v. United States 122 U.S. App. D.C. 242, 352 F. 
26 718 (1965), where this Court had upheld a 
trial court's denial of grand jury testimony to 
defendant under similar circumstances. When the 
trial court on remand examined the minutes and 
denied a new trial to Worthy, this Court reversed 
and remanded for a new trial. Worthy v. United 
States 127 U.S. App. D.C. 329, 383 F.2d 524 (1967) 
Appellant in this case requested testi- 
mony of witness Perkey for precisely the purposes 
the Court approved in the Dennis casel/, 
1/ Counsel said: "lr. Perkey testified in front 
of the grand jury and I feel the reasons for grand 
jury secrecy now are not valic. There is no reason 
whytthe defense should not have these grand jury 


minutes to use to impeach the witness, to attack 
his eredibility." (Tr. 41) 


po 


y 


Sieg bo 


In Dennis, the Court enumerated several 


facts of the case justifying the need for grand 


jury testimony, including: (1) that the grand 


jury testimony was much closer in time to the 


event; (2) that the government witnesses were 
key witnesses without whose testimony the cha 
could not have been proved; (3) that the test 


involved the largely uncorroborated reports 


rge 


mony 


conversations in which guilt or innocence turned 


largely on precisely what was said. 
Perkey was the government's key wit 


He was the only witness offering direct evide 


on four counts of the indictment. He was the 


one testifying from his own knowledge to a 


mess. 
nce 


only 


conversation held with Appellant at the time 


iany 


checks were cashed. The alleged conversation —— —--- 


in which Appellant said he was working for Sc 


Motor's -- was obviously damaging. In view o 


ott 


5 


Perkey/s key, pgsition, and the conflict between 


his and Appellant's testimony about this conversa- 


tion, it was essential , in order to assist the 


jury in determining Perkey's credibility, for 


Appellant's counsel to be able to see if Perkey's 


a4 


testimony before the grand jury was consistent with 

his testimony at the trial; and if not, to confront 

and impeach him with the discrepancies. Perkey re 
admittedly approved several hundred checks for | Oho 
cashing during the period in question. He had no 


independent recollection of the second check even 


thouch it was for three times the amount of the 


first. Nor dic he have any recollection of any 


a4 other part of the conversation surrounding the 
a first check except the damasing exchange Appellant ‘ 
. denied. 


"With the case in this posture, any 
inconsistencies between the (witness') grand jury 
testimony and his trial testimony which might have 
’ been sufficient to raise in the jury's mind a 
question as to the accuracy of...the key witness 
for the government, could have been critical to 
the defense." Worthy v. United States 127 U.S. 
> App. D.C. 32S 3383 F. 2a 524 (1967) 

With the state of his memory so tenuous, and his 
oy credibility so vital, “it is especially important 
that the defense, the judge and the jury should have 
¢ assurance that the doors that may lead to truth have 


been unlocked." Dennis v. United States 384 U.S. 


It was also important for Appellant to 


» have access to the grand jury testimony of Agent 


Be 
MacCake. Witness Cregory could not testify to 


4 anything from his direct knowledge. The only other a 
government witness to testify on the cashing of the 


checks was MacCabe, whose testimony was necessarily 


et) limited to what he had been tolé by Gregory, Perkey 
and Appellant himself. WacCabe said Perkey had | 3 
—_— 
- told him on January 25 that he had cashed only | 
———— CE Fe ep aE ae eee a ees ee 


one check for Appellant, even after Appellant had 


z told Perkey on January 13 that he had cashed two. 
—— 8 a ER FOIE CERES ST NE 


It was thus important to see what MacCabe had 
J told the grand jury as to the number of checks 
Perkey remembered at the time, as well as what 


rg : MacCabe had testified Perkey had told him about) 


his conversations with Appellant as to check No. l. 
The trial judge denied Appellant's motion 


for production for two reasons. (1) The motion was 
“untimely" he said in that it "should have | 


2/ | ee 
been written up months ago” (Tr. 42); 


2/ This case was tried over the course of the last 

three days of February, 1967. According to the jury 

list on file at the Clerk's Office of the District 

Court and the attendance sheets on file with the Fin- \ 

ancial Office, it was the last case to be heard /by ‘ 
this particular group of jurors. They had been ser- ‘ 
ving during the entire month of February and were due , 
! to be excused after termination of this case. Upon 

making of the motion for the minutes, the trial judge j 

commented to Appellant's attorney at the bench "You / 

realize, of course, you have 14 jurors sitting there , 

and that the grand jury testimony has not yet been 

transcribeé and we will have to take a day off He if 

get it.” (Tr. 41) 


! 
| 
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(2) at the time the motion was made, no “peculiar 
...need" existed for the testimony (Tr. 42) 3/ 
Appellant submits that these facts show the 

trial judce went well beyond the "threshold 
requirement to show need" this Court has 
recently set as the standarc of grand jury minutes 
production. Allen v. United States _—sU.S. App. 
D.c._, 390 F.2d 476 (1953). 

In Allen, this Court reversed a convic- 
tion because of failure to allow defendant access 
to grand jury minutes of the witness, and remanded 
to the trial court for a determination of whether 
the denial was prejudicial. In Allen, as here, 
“the covernment's case relied heavily" on the 
testimony; of the witness whose grand jury 
testimony;was denied; there was only one other 
government witness “who could give little testi- 
money as to the critical period" 390 F.2d at 477 
and "a wholly different account was set forth in 
the Appellant's testimony." 390 F. 2d at 478 In 
3B/ “If some peculiar reason shows up why you 
need it after he testifies, I will order it 


transcribed and we will take the time out, but 
at this juncture of the trial, no." 
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Allen, the witness in question was a police officer 
i ao who testified to a confession. Here, Appellant 


admits the checks were presented for payment, 


inlet ' the critical_issu £ cific intent 
ier? at and guilty knowledge of the falsity of the checks . 


These are what witnesses Perkey and ifacCabe 
testified about, and in these circumstances, ithe 
requirement this Court has set of a “threshold 


i requirement of need" was met as fully in this case 


7 as in Allen (390 F 24 at 452) ane 


| 
| 


As to the "timeliness" of the motion 
sahtin for production, Appellant's trial counsel was 


unable to explain why it had -net—been-made cariier | 


> since he was not counsel at the time. (Tr. 42) 


wpe ase Nan eA Senter 


But neither lapse of counsel nor the resulting 


inconvenience to a jury waiting to be discharged 


are sufficient reason for Appellant to be denied 


his basic Constitutional right to confront the 
witnesses acainst him with whatever "relevant 
| 
fact" he needs. "In gauging the effect of non- 
| 


disclosure in terms of due process, the focus 


must be on the essential fairness of the procedure 
| 


| 
! 
i 
| 
| 
| 
| 
| 
I 
! 
| 
! 
| 
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(2) at the time the motion was made, no "peculiar 
.--need" existed for the testimony (Tr. 42) 3/ 
Appellant submits that these facts show the 
trial jud¢e went well beyond the "threshold 
ay: requirement to show need" this Court has 
recently set as the standarc of grand jury minutes 
. production. Allen v. United States U.S. App. 
DiC... _,. 290: F226: 4762 (1953):. 
7 In Allen, this Court reversed a convic- 
tion because of failure to allow defendant access 
2 to grand jury minutes of the witness, and remanded 
to the trial court for a determination of whether 
the denial was prejudicial. In Allen, as here, 
"the covernment's case relied heavily" on the 
testimony of the witness whose crand jury 
testimony was denied; there was only one other 
government witness "who could give little testi- 
money as to the critical period" 390 F.2d at 477 
and "a wholly different account was set forth in 
the Appellant's testimony." 390 F. 2d at 478 In 
B/ “If some peculiar reason shows up why you 
need it after he testifies, I will order it 


transcribed and we will take the time out, but 
at this juncture of the trial, no." 
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Allen, the witness in question was a police officer 
y who testified to a confession. Here, Appellant 
admits the checks were presented for ieee 
mse ae the critical issues are those of specific intent 
ag ees and guilty knowledge of the falsity of the checks. 
; —— ee Th OO 
These are what witnesses Perkey and MacCabe 
testified about, and in these circumstances, |the 
requirement this Court has set of a “threshold 
. requirement of need" was met as fully in this case 


caer a as in Allen (390 F 24 at 452) 
As to the "timeliness" of the motion 
aa for production, Appellant's trial counsel was 

ble i 


| 
mut ince he was not counsel at the time. (Tr. 42) 


But neither lapse of counsel nor the resulting 


inconvenience to a jury waiting to be discharged 
are sufficient reason for Appellant to be denied 
his basic Constitutional right to confront the 
witnesses against him with whatever "relevant 


fact" he needs. "In gauging the effect of non- 


disclosure in terms of due process, the focus 


must be on the essential fairness of the procedure 
| 


| 
| 
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and not on the astuteness of either counsel" 
” Barbee v. Warden, Maryland Penitentiary 321 
F. 26 042, 346 (1964) (4th Cir.) 
| Had the motion for production been 
ate made before trial, it would not have assured 
their availability, as such motions are often 
denied and denial at that point could conceivably 


be justified under Allen. Appellant submits it 


_» would not unnecessarily burden the government -- 
< and it would serve the cause of justice -- if 
> the government routinely transcribed, prior to trial, 


the grand jury testimony of all witnesses scheduled 
to testify at the trial, so that where "threshold 
need" is'shown, the testimony could immediately 

be available to the defense after a witness had 


testified without delaying the trial. 


-—-29- 


II. I WAS ERROR FOR THE DISTRICT COURT TO REFUSE 
TO STRIKE THE TESTIMONY OF GOVERNMENT WITNES-— 
SES AFTER THE GOVERNMENT COULD NOT PRODUCE 
AT TRIAL NOTES OF INTERVIEWS WITH WITNESSES 


The Jencks Act 18 U.S.C. §3500 requices 
that where the Government in a criminal case fee 
in its possession a substantially verbatin recital 
of an oral statement made by a witness in a Bee 


to an agent of the Government, recorded contempor- 


aneously with the making of the oral statement, 
the Court, on motion of the defendant made teat 
testimony of such witness shall order the: produc- 
tion of such statement. Section (d) of the Act 
provides that if the Government does not comply 
with the order, the Court can strike the testimony 
of the witness or direct a mistrial. 
The statements not produced by the | 
Government in this case consisted of ores taken 
by FBI agent MacCabe during his interviews with 
witnesses Perkey and Gregory, and with Appellant 


himself. The notes were used by the agent in the 


preparation of his formal interview report and 


then destroyed. 
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It is apparent from the record that the 

= requirements of Section (e) (2) of the Jencks Act 

. were met in the case of the notes: They were 
“statements which could be properly called the wit- 
de>. nesses‘ own words" Palermo v. United States 360 


U.S. 343,'352 (1953) They were recorded at the 


a time of the witnesses’ interviews with the agent. 

7 They were ‘substantially verbatim", containing as t 
-m they did quotes from the witnesses themselves. [ 
2 The fact that the notes had been destroyed and 


could not be produced at trial is not controlling. 
The requirement for production under the Jencks 
Act is mandatory .2/ The Government is thus on 
notice, when it takes down statements of potential 
witnesses, that the statements must be made 
available to the defense at the trial, or at least 


to the judee to determine the question of relevance, 


1/ Section (b) of the Act states: “After a 
witness called by the United States has testified 
on direct examination, the court shall, on 
motion of the defendant, order the United States 
to produce any statement (as hereinafter defined) 
which relates to the subject matter to which 

the witness has testified." (emphasis supplied) 


me A 


an@ if this cannot be done the Government stands 
to lose the testimony of its witness. 


In United States v. Lonardo 350 F. 2d 


| 
523 (Sth Cir. 1955), where notes taken by the agent 


in his interview with the witness were destroyed 
after the agent’s formal interview report had | 
been prepared. There, as here, the government 
claimed the interview notes of the agent were not 

the statements of the witnesses as contemplated by 
the Jencks Act, (ic. at 525) The Court held 
that the trial judge's failure to strike the witness' 


testimony was reversible error, stating: 


"The destruction was li : 
on the eve of trial; it was accomplished by the 


government agent in charge of preparing evidence 
for the prosecution of the case. The fact that 
the agent who destroyed them may have done so;in 
reliance on FBI reculations (or in good faith) 
belief that such existed) does not alter the nature 
of the sanctions imposed by the Statute. (id. at 

529) 


This Court also has held that the | 
fact that Jencks Act statements were aadetrooed in 
accordance with government procedures in good | faith 

did not justify the Trial Court's denial of a motion 


to strike the testimony under section (d) of the 


Act. “The Jencks Act" said this Court, "does not 


i ___ 
22 

embody in termsany "good faith’ exception." 

Lee v. United States 125 U.S. App. D.c. 126, 

12S, 368 F.2d °34, 337 (1966) 

' Appellant testified that after he 
learned the checks were bad he had called Scott 
Motor's to find out what had happened, and called 
Gregory at Hayden's Liquor Store to tell him what 
haé happened. Insofar as such actions could 
tend to show he cid not know the checks were 
bad at the time he cashed them, they were an 


| ee a 


important pert of his defense. But agent MacCabe 


could not remember whether Appellant had told 
him in the interview that he had contacted these 
men. There was nothing about it in the Interview 
Report (Tr. 75, 75) The interview notes could | 
thus have offered corroborative testimony on 
this important point. 

It was also important to have the 
notes of the interview with Perkey, who 
testified that he did not becin to think about 
the circumstances surrounding the cashing of 


the first check until he had been interviewed 


. »* 
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by the agent (Tr. 52)2/ Perkey could not 
remember and the agent would not say whether 
had been Shown any writings" before he was 


interviewes. The notes could have shed 


light on the possibility that Perkey had been 


coached about the critical conversation et 


the time of the cashing of the check. 


In view of these unanswered questions 


surrounding the testimony of Rey ee nea eee 


everything they said to the agent in the inter- 


view -- not just what the agent reported they 


had said -- was significant. As this Court | 
has said: "We are not to speculate that the 
Same result would have been reached by the 


trier of the facts had the prosecution's... | 


witness been subject to cross-examination after 


defense counsel had had an opportunity to peruse 


and use, if so advised, the Jencks statement 


2/ Q. (by denfense attorney) "Well, when i 
you actually becin thinking about the conve 


Acent iacCabe?" 


A. (by Ferkey) "I imagine so, yes." (Tr. 5 


id 


sations 
you had with tir. Bradley, after you talked to 


2) 


=3A 


the witness, hat given...” Duncen v. United States 
LD TS aot Re es tdd chr Od Lip cod LE ol LAO EO RCL OST Vreeke 
was important for Appellant to be able to ascertain 
7 whether witnesses had civen the acent information 
in the intervie ciztferent an“ conflicting from 
| what they offered at trial. The interview notes 

of Perkey, Sor example, might show Ferkey told 


> MacCabe Appellant said Jimmy, not he, worked 


for Scott Lotors. But Appellant is not requirec 


q to speculate on what the notes may have containec, 
"© : 
“ to justify the neec for their procuction. Appellant's 
4 
re Statutory zicht is to receive them anc then deterinine 


their use*ulness. "...oniy the cefense is 
agequateiv equippec to Cetexnine (their) ...effective 
use for the curpose of disczre“Ltine the covern-- 
ment's witness anc thereby ‘turtherine the accusec's 
defense. Jencks v. United States 353 U.S. 557, 
568--3$ (1957) "The trial stratecy of Gefense 
counsel familiazx with his case anc aware of the 
possible Lines of Cefense inicht have been entirely 
Sifferent hac he been in possession" of the notes. 
Brennan, J., Gissentine in iosenberc v. United 


States 350 U.S. 374, 375 (1859) 
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The Cestruction of these notes by the 


acent thus a:ountec to cestruction of evidence 


a that may have been helpful to Appellant in | 


| 
presentation of his case, CGeprivinc him of impor- 
> ! tant richts he is entit lec to under the Jencks Act. 


Failure to strike the testimony in violation of 


ape the Act Ceprivec him of a fair trial. | 


IiI. A MiW TRIAL SHOULD BE GRANTED BECAUSE OF 
TES D:.PROPSR AND PREJUDI CIA, REMARKS OF 
=S iPLOSSCUTOR RELATING TO TEE NONAPPEAR-- 
ANCE AND POSSIBLE NONEXISTENCE OF THE 
MAXER OF THE FRAUDULENT TEECKS, WHO AT 
TE: TIis OF THE TRIAL WAS IN TEE CUSTODY 
CF THE GOVERMENT. 
Governnent attorneys have been held to 
a hich standarc of fairness in their arguments he- 
cause of the fact that the jury has "special 
confidence" in the prosecutor "as a public official 
who Goes not represent a biasec party." Bercer v. 
United States 7295 U.S. 73, %5 (1934) “While he 
may strike hard blows, he is not at liberty to 
strike foul ones. It is as :sweh his duty to 
refrain from iaproper methoés cea .culatec to 
procuce a wroncSul conviction as it is to use 
every leciti-ate means to brine about a just 
one.” 295 U.S. .at 35 
One of the reasons fox reversal in Bercex 
was that "the prosecutine attorney’s arguments to 
the jury wes issproper an¢ intemperate, conteining 
improper insinuations and insertions calculate. 
to misleac the jury (i¢ at °5). 
This Court also has hed many occasions 


to consicexr the prejudicial effect of improper 


alts Yo 


peat staterents by Covernment counsel. It has reversed 
conviction where the prosecution arquec to the 
jury facts it was not able to cet into evidence. 
‘Garris v. United States U.S. App. D.c. 390 


F.26 362 (185°) Johnson v. United States 121 


: oy U.S.) App. DiSS-19,: 347 B20. 203. (POSS) Te has 
not overlookec prejucicial statements merety 1: 
Y 
beakhuseutbek.wete hot objected to in the course 
. of the trial. Harris v. Unitec States 21,392 
' decided September 17, 1963 
i The prosecution's swomation in this 
) case create¢e the prjudice this Court has taken 


pains to cuar¢ against. At the trial, Appellant 
admitted cashine the checks. His hope for acquittal 
thus rested on the jury's belief of his re aR 
the check hac been forced by someone else anc |that 


Appellant cid not know they were falsely made \when 


he cashec them. At _the time o£ the trial, James — 
ean | 

Fowler wes on bail pendince sentencinc, having 

pleadeé cuilty two months previously to the crime 


. 
> 


. of interstate transportation of foreed checks -/ 
The prosecutinzs attorney knew this. (Tr. 157) 
4 Ee heG mace several references to the existence 
of Fowler in his own case, stipulating that he 
hac workec for Scott Motors at a previous time 
: (Tr. 14): ‘stipulating he hac been treated at 
the Washincton Hospital Center the evening of 

. December 2° (Tr. 15S): and examining liacCabe 

about what Cefendant hac tol¢ him about Fowler 
_ in his interview. In accition, the prosecutor 

ha¢ cross-+examinec Appellant exhaustively about 
i his conversations with Fowler. 

Nevertheless, in his rebuttal summation 

the prosecutor xaised ouestions as to the very 


f- 
“os 


existence o* Fowler because Fowler had not been 


Cailece upon to cestify. (Tx. 156-51) 


en ae ee ee ew ne eee es. + 


lf James’ Fowler was chareec in Delaware on informa- 
tion anc electec to come before the District Court 
of the District of Columbia on a removal proceecine 
uncer Fule 2. of the Fe ules of Criminal 
Procecure. He pleace before Juécge Bryant 
on December 2°, 1°57 to two counts of interstate 
transportation of forced checks (1° U.S.C. $2314) 
and was sentenced to three to nine years. The 
sentence was suspencec anc Yowler was put on three 
years probation. See Fowler v. Unitec States. 
District Court for the District of Columbia CYrinina? 
Ho. 1551--57. 


» 
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If it is prejudicial to make an arcument 


in summation based on inacmissible evidence, 


Garris 


v. Uniteé States 390 F.2¢ 352 (1955), Johnson! v. 


United States 121 U.S. App. D.c. 19, 347 F.2d) 303 


(1955), it is equally prejudicial for the prosecu- 


tor to raise the possibility of a state of facts 


he knows £ull well to be false in order to create 


in the mind of the jury the possibility that 


Appellant's entire story was an elaborate fabrica- 


tion. On such a "nerve center issue," as this 


one, the Court should be "more likely to hold the 


prosecutor to account" Kine v. United States | 


125 


UcS.2 App. D.C. 3125),°3303-372° F. 26/333, 3957965) 


What the prosecutor dic here was to try to 


obtain the benefit of a missince witness instruction 4 


which he had neither asked for nor was entitled to. 


James Fowler was not “peculiar: available’: #0 
Ue 


a 


the Appellant. He was in the custody of the! 


ke 


covernment. Appellant cic not reuse to call hin 


ee 


because he micht have hurt his case, but because he 


wy As Arpel lant's attorney explained to the) 
"When I triec to talk to him (Fowler), (his attorney) 
said he woulén't allow him to talk to me. He didn't 
want him to be a witness anc he would tell him to 
take the Fifth. I thoucht it unethical to brine hin 
in to take the Fifth in front of the jury." (Tr.1&7) 


judce 
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The covernuent's attempt to turn Fowler‘s nonappear- 
ance to its own a@vantace by:implyino that haé he 
appearec, he might have offered testimony adverse 


to the Appellant, wes unfair anc prejudicial. 


‘It is questionable whether any instruction 
coulec have curec the prejucice thus created. To 
expect the jurors to wipe the prejudicial state- 
ments from theix minds is to expect "& mental 
¢ymnastic which is beyond, not only their powers, 
but anybocy's elise” (Nash v. United States, 54 F. 
2d 19906, 1907 (20 Cir. 1932)). The Supreme Court 
has only last Perm endorsec the view that "the 
naive asswaption that prejucicial effects can be 
overcome by instructions to the jury, ... all 
practicins lawyers kmow to be umniticated fiction" 
(Bruton v. Unitec¢ States, 361 U.S. 123, 12° (195°), 
ouotince Krulewitch v. Unites States, 335 U.S. 440, 
452 (1S4¢) (Jackson, J. Cissentinc)). 

At the verv least, therefore, any attempt 
to overcome prejucice with corrective instructions 
must meet 2 severely strincent standard. It must 
be sufficient “to cure the error", ané it :ast not 


leave the prosecutor with "the advantace improperl: 


eo Ne 


obtained" (Spancelet v. United States 255 F. 2¢ 
333, 343 (46 Cir. 1953) The corrective instruc-- 


tion in the present case met neither of these 


tests. The jucce's curative instruction was | 


' 
| 


buriec in the wiccle of the charce, and couched 
in lancuace too ceneral to erase the prejudicial 


effect of the prosecutor's statement. Instead 


of tellinc the jury that Fowler cid exist, and 


: | 
instructine therm to disrecaré any inference that 


he Gic not, the jucse sierely cautionec *n generel 
| 
terms against acceptinc the statements of either 


counsel as evicence, or drawing "inferences from 


the failure of these witnesses to be eeeced on 
either sice." (Tr. 1¢2, 290) Appellant was the 
only witness on his own behalf. His hope for 
acguittal restec heavily on the jury believing 
he was telline the truth. As the charce aid not 


come until the next cay, the juxy hac all night 


to consicer the inference the prosecutor had | 


| 
raised, anc the Camacine effect it had on the 
| 


truthfulness of Appellant's testimony. 


? 


> 
N 
i 


IV: <> DISTRICT COURT Ii-PROPEKLY INSTRUCTED THE 
JURY OW TEE RELATIONSHIF OF EVIDENCE OF 
INTOXICATION TO THE RECUIRED ELEIENTS OF THE 
CRIt 2 

In orcex to convict uncer the statutes 
involved in this case, the jury hac to find that 


the accused new that the checks were falsely made 


at the time he uttered thei. ané that he passed 


them with specific intent to defraué. 22 D.c.c. $1401; 


720.8.C. $2314 The evidence showed that the 
Appellant was ¢rinlzine continually throuchout the 
perioc that he anc Jimay staye¢ tocether, during 
which perio¢ the checks were ceshed./ 

The evicence about Cxin*ine was not intro-- 
fused to reise drunkenness as a Cefense per se. 
It was introcucec as a part of the res cestae, to 
show reasons for Appellant's cerelessness and 


neclicence, for the jury to consider in deciding 


l/ In fact, both Fowler anc Appellant he chronic 


drinking problems. See points 3 an? © in ivotion 
for Recuction oo Sentence and to Set Bail Pending 
Appeal in cociet of Unitec States v. Exacley (Dis-- 
trict Court fox the District of *tolumbia Crininal 
lo. 225--37) anc? the Orfendex Rehabilitation Report 
with attached letters fromirs. "uth Dashoff, 
Alcoholics Rehabilitation Division, Prince Georces 
County Iepartment of Eealth, in the case file of 
United States v. Fowler, District Court for the 


District of Coluwebia Criminel Wo. 1551-57 (Bryant,J.) 


yb 


whether Appellant did in fect have the required 
cuilty knowlerce of the falsity of the check, 
and the requirec specific intent. (Tr. 135) ‘Under 


these circumstances, the jucce shoulé have made 


it clear in his charge that presentincg of a foreec 


abies SESE? 


check for payment does not raise a presumption of 
cuilty “nowledce of its falsity, but is a citewmr- 
stance which, taken together with all the other 


| 
facts and circumstances in the case, presents a 


question of fact for the jury to decide as to 
whethex or not Gefendant knew, at the time of pre-- 
sentine the check for payment, that it was a! forced 


check. Ee aiso shoulé have chaxcec that the) jury 


hac to fin¢c, on the basis of the evidence, that 


Appellant believec the checks to be bad when! he 


cashec them, liilton v. Unitec States 71 App.| D.c. 


394, 110 F.2¢ 556 (1940)n. 23 at 551. Carver v. 
People 32 isich. 725 (13575): Tavlor v. State Ore. 
x. App. 22 P.z¢ 355 (1939) and that if they, founc 
Appellant was so Grunk as not to be able to foria 
the belies that the checks were forcec, they would 


I 


have to return ae vercict of not cuilty. 


AL 


Instea¢ the jucce instructed the jury as 
follows: 


Intoxication as such is not a Cefense. 
If the cefencent was so heavily intoxi- 
cetead as to be incapeble of formine an 
intent --- anc I have instructed you that 
ali of these crimes require @ specific 
intent ---- then it could be a valid defense 
because specific intent is an essential 
element of the crimes; but merely that 
he inay have been Grun* in the orcinary 
sense is not sufficient to constitute 
aicegense to a crime requiring specific 
intent. To constitute a Cefense the 
eccusec must kave been so drunk as to be 
incapable of formine an intent, so Grun 
es to be incapable of consciousness that 
he was comnittine the crime in question. 
(Tr.. 20S) 


In Eéwarcs v. United States %4 U.S. App. 
D.C. 310, 172 2. 2€ 354 (1949), this court reversed 
@ conviction where the "testimony stronely tendedé 
to show that Appellant was cruni when the acts were 


Gone," anc! the Court saic in its charce to the jury: 


"You must find, bexore you can acquit the 
Gefencant Edwards, that the cefendant,was 


so intoxicated that she was incapable of 
forminc an intent. 


The same charge, in effect, was made here. 

In accition, a lay jury hearine the judce's 
charce coule reasonakiy believe it hac been instructec 
that unless it founc the Appellant to be so Crunk as 
to be incepat?.e of forming a speciZic intent to 


Cefrauc, it woud have to find him euilty, even 


though it believed that his Grunkenness was such to 


45- | 
| 


make him unable to realize the checks were bad; 
ana that they could not consicer the possibility 


that, in treatine Jimay's as David Scott's and 
| 
accepting Jimay's explanation et face value., he was 
| 
actince out of a necligence anc carelessness caused. 


by the fact that he hac been ¢rinkine for a pro- 


longed perioé of time. 


The Court said nothing in its charge about 
the effect of Appellant's Grinkine on his knowledce 


-o£ the nature of the checks. Thus, the Judce 


confusec the jury on the requirement that there 
had to be substantial evicence as to each element 
of the otfense. In effect, he eliminated fron! 
their consiceration the possibility that they 
could fine Appellant to have been so Crunk as 
not to know the checks were bac. 


The cherce Appellant's attorney requested, 


> e es ° = hn] | oe RY 
would have mace this distinction clear, was denied. 


Lo] | 


os: See Defendant's Requested Instruction Number 1 


CONCLUSION 


. For the reasons statec, Appellant's 
conviction shoulé be reversed and a new trial 
* grantec. 


ete : Respectfully submitted, 


rilton S. Gwirtzman 
5S Wineteenth Street, N.W. 


Attorney for Appellant 
(Appointed by this Court) 


December 15, 1°47 
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Counterstatement of the Case 
Argument: 


iT. It was not error for Judge Corcoran to deny Appel- 
lant’s request for production of the minutes of Mr. 
Perkey’s and Agent MacCabe’s grand jury testimony_ 


II. It was not reversible error for Judge Corcoran to 

refuse to strike the testimony of Government wit- 
nesses because Agent MacCabe had destroyed his 
pencil rough notes of his interview with those wit- 
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III. Government counsel’s “missing witness” comments did 
not constitute reversible error... 
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ISSUES PRESENTED * 
In the opinion of appellee, the following issues are pre- 
sented : 


1) Was it proper for the trial judge to decline to pro- 
duce the grand jury testimony of two Government wit- 


' nesses where Appellant’s request was completely conclu- 
' sory in nature and where neither witness was key as that 
' concept has been defined in the governing case law? 


2) Was it proper for the trial judge to decline to strike 


i the testimony of two Government witnesses because rough 
' notes made by an FBI Agent of interviews with them had 


been destroyed where the rough notes had been incorpo- 


' rated into the Agent’s full report and the report had been 


turned over to Appellant? 

3) Did the brief comment by Government counsel con- 
cerning the fact that certain potential defense witnesses 
had not been called to testify amount to reversible error 
where Government counsel announced prior to argument 
that he would make a “missing witness” comment and Ap- 
pellant’s counsel made no objection, where the comment 
did not invoke the inference of testimony adverse to Ap- 
pellant and where the trial judge gave a curing instruc- 
tion? 

4) Were the trial judge’s instructions on intoxication 
and guilty knowledge error free? 


* This case has not previously been before this Court. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,070 


ENNIS W. BRADLEY, APPELLANT 
uv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 27, 28 and 29, 1968, Appellant was tried 
by jury before Judge Howard F. Corcoran on charges of 
passing forged checks? and causing them to be placed in 
interstate commerce.* The jury found Appellant guilty as 
charged and Judge Corcoran sentenced him to two to six 
years imprisonment. 

Due to stipulations and testimonial admissions by Ap- 
pellant, much of the Government’s evidence was not in dis- 


122 D.C. Code § 1401. 
718 U.S.C. § 2314. 


(1) 


2 


pute. Around December 20, 1966, 604 checks and a check- 
writer machine were stolen from the Scott Motors Com- 
pany in Wilmington, Delaware. During the next week 
and a half, four of those checks were passed and cashed in 
Washington, D.C., two at a local Safeway and two at a 
local liquor store. The check writing machine was used in 
preparing the checks. They were made out to Appellant 
and endorsed in his name. The maker was David Scott. 
The Scott signature was a forgery; Appellant’s endorsing 
signature was not (Tr. 98). 

Appellant admitted having passed each of the checks. 
The manager of the Safeway, Mr. Perkey, had known Ap- 
pellant for a long time and had cashed many checks for 
him. He recalled that when he cashed the first Scott Mo- 
tors check, he questioned it because it was an out-of-town 
check. Appellant responded that Scott Motors was setting 
up a place in Washington and he was working for them. 
(Tr. 35.) Appellant had in fact never worked for Scott 
Motors (Tr. 13). Appellant denied having said that he 
did (Tr. 110). 

After Mr. Perkey’s direct testimony, Appellant’s trial 
counsel for the first time asked for the minutes of his 
grand jury testimony. In support of his request, he stated 
only that he wanted to use them to attack Perkey’s credi- 
bility. Judge Corcoran noted that no earlier request had 
been made and that getting the minutes would require 
transcription and interruption of the trial. He also noted 
that counsel had Jencks Act statements covering Mr. Per- 
key’s testimony and that counsel had interviewed him. The 
judge denied the request as untimely but stated that he 
would get the minutes if some peculiar need were indi- 
cated as a result of cross-examination. (Tr. 41-42.) Dur- 
ing cross-examination the Safeway manager was uncer- 
tain regarding several details of the check passing inci- 
dents but was certain that Appellant had stated he was 
working for Scott Motors when he passed the first check 
(Tr. 42-55). After cross-examination, Appellant’s coun- 
sel did not renew his request for the grand jury minutes 
(Tr. 58). 


| 
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FBI Agent MacCabe testified that he had investigated 
the Scott Motors check incidents and had found the 
check writing machine in Appellant’s apartment (Tr. 64). 
On cross-examination it was brought out that Agent Mac- 
Cabe had interviewed the managers of the Safeway and 
liquor store and had made pencil rough notes of the inter- 
views. Within five days of the interviews the notes were 
incorporated into a typewritten statement approved and 
signed by Agent MacCabe, and later turned over to Ap- 
pellant’s counsel] as Jencks Act material. Once the type- 
written statement was prepared, Agent MacCabe had de- 
stroyed his rough notes. Appellant’s counsel moved for 
production of Agent MacCabe’s grand jury testimony and 
was denied. (Tr. 66-72.) 

Appellant gave a lengthy account of how he had passed 
the checks without knowing them to be forged. While 
drinking beer in Carrie’s Luncheonette around Christmas, 
he had run into a friend whom he knew only as Jimmy 
and whom he had not seen for about two years. Appellant 
told of how he and Jimmy went on a binge for the next 
few days, with drinking and two women. To finance the 
operation Jimmy had made out the four checks to Appel- 
lant and Appellant had agreed to cash them at two places 
that regularly took his checks. Appellant said he thought 
the checks were okay because he believed Jimmy when he 
said that he was in business with Scott Motors with some 
relatives, that he was on vacation, that he had brought the 
check writing machine with him because he did not want 
to leave it unattended, that he wanted to make out the 
checks to Appellant because he knew no place in Washing- 
ton where he could get a check cashed, and that his real 
name was David Scott although he was called Jimmy. 
When the binge was over, Jimmy left, leaving the check 
writing machine behind in Appellant’s apartment. (Tr. 
101-134.) 

Neither Jimmy nor the two women were called to testify 
although Appellant said he had made efforts to locate them 
(Tr. 155-56). Prior to closing argument, the question of 
a@ missing witness instruction was raised. Government 


4 


' gounsel said he was not requesting an instruction but he 
_ might argue the point. No objections were made by Ap- 
' pellant’s counsel at that point. (Tr. 163-64.) During re- 
| buttal argument Government counsel made brief reference 


to the fact that there was no verification of the roles that 


Jimmy and the two women played in Appellant’s story 


(Tr. 180-81). Appellant’s counsel objected to the remark 


' on the basis that it might be interpreted to mean that 
' Jimmy did not exist and that was not so,* and asked for 
a curing instruction that no inferences should be drawn 
' from the fact that the two women and Jimmy did not tes- 
| tify. Government counsel explained that he was suggest- 


ing only that Jimmy’s role in Appellant’s story, not his 


- existence, was unverified. He had no objection to a cur- 
ing instruction. (Tr. 185-89.) 


Appellant’s account was replete with references to there 


' being heavy drinking surrounding the check passing epi- 


sodes. The managers of the Safeway and liquor store tes- 


| tified, however, that to their knowledge Appellant was 


completely coherent and alert at the time he passed the 
checks (Tr. 30, 39). Appellant himself admitted as much 
(Tr. 143-44) , but indicated that if he had not been drink- 
ing he might not have been taken in by Jimmy (Tr. 118- 
19, 148). In light of the abundance of drinking evidence 
in the case, Judge Corcoran felt obliged to give an instruc- 
tion marking out the limits of intoxication as a legal de- 
fense (Tr. 189), and did so (Tr. 206-07). Appellant’s 
counsel submitted a special instruction on the elements of 
guilty knowledge and intent to defraud. Judge Corcoran 
declined to give the special instruction stating that his 
own instructions would cover the essence of the one sub- 
mitted. In his instructions he enumerated the elements 
of both passing forged checks and causing them to travel 
in interstate commerce (Tr. 202-204) and made it clear 
in each instance that the offenses required both the specific 


3’ Jimmy was apparently James Fowler who had pled guilty to 
passing forged Scott Motors checks in Virginia and had worked 
for Scott Motors several years prior and been fired (Tr. 14, 185- 
86). 


| 
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intent to defraud and knowledge that the checks were 
forged. 


ARGUMENT 


I. It was not error for Judge Corcoran to deny Appel- 
lant’s request for production of the minutes of Mr. 
Perkey’s and Agent MacCabe’s grand jury testimony. 


(Tr. 41-55, 58, 71-72) 


The cases governing access to grand jury minutes have 
stopped short of granting automatic right of access for 
general impeachment or discovery purposes. They re- 
quire at the least a showing of “semblance of need’.* Ap- 
pellant’s case does not meet that predicate. 

Appellant’s requests were made in the most conclusory 
terms, stating no reason for needing the minutes other 
than the general desire to obtain additional potential im- 
peachment material. Indeed Appellant’s request regard- 
ing the minutes of Mr. Perkey’s testimony should be 
deemed waived since Judge Corcoran invited him to pur- 
sue the request after cross-examination, and he did not. 

Most importantly, neither Mr. Perkey nor Agent Mac- 
Cabe were the kind of key Government witnesses who have 
been involved in all of the cases calling for broader grand 
jury minute access. Appellant’s fate did not hang pre- 
cariously upon the accuracy of either Mr. Perkey’s or 
Agent MacCabe’s observations or recollections. Here 
there was no question about Appellant’s having passed 
forged checks, only about whether he knew them to be 
forged. None of Agent MacCabe’s testimony went to that 
question, only one bit of Mr. Perkey’s testimony went to it, 
that Appellant had stated falsely that he worked for Scott 


* Allen v. United States, —— U.S. App. D.C. ——, 390 F.2d 476 
(1968) ; Gibson v. United States, No. 21,650, decided August 30, 
1968; Harris v. United States, No. 21,511, decided January 22, 
1969. 


5 Worthy v. United States, 127 U.S. App. D.C. 329, 388 F.2d 524 
(1967) ; Allen v. United States, supra note —; Gibson v. United 
States, supra note —; Harris v. United States, supra note —. 
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‘Motors at the time of passing the first check. This bit of 

Perkey’s testimony, however, was consistent with what 
‘Agent MacCabe had reported his saying prior to testifying 
‘before the grand jury,® and Appellant’s counsel had access 
'to this report. Appellant’s fate hung not on whether the 
jury believed Mr. Perkey’s recollection about that piece of 
‘conversation, but on whether they believed Appellant’s ac- 
count of how everything happened. 


II. It was not reversible error for Judge Corcoran to re- 
fuse to strike the testimony of Government witnesses 


because Agent MacCabe had destroyed his pencil rough + 
notes of his interview with those witnesses. a 
(Tr. 66-72) “ 
The governing principle is that if an Agent’s interview -. 


‘rough notes are incorporated into a formal report, which 
is available, and the rough notes are then destroyed in ac- 
cord with normal practice, then the inability of the Gov- . 
| ernment to produce the rough notes is not a basis for con- + 
cluding reversible error.*?. The facts of this case fit the 
' governing rule. Agent MacCabe stated that his rough 
notes were incorporated into his formal report. That re- z 
port was turned over to Appellant’s counsel. MacCabe ~ 
stated that the report was made up and approved by him 

' within five days of the interview and that the rough notes 

_ were destroyed only after his approving the formal report.® 


* FBI report of Special Agent Charles E. MacCabe, Bureau File 
No. 87-92841, ea et © 1967, p. 8. < 

| 1 Killian v. United States, 368 U.S. 281, 242 (1961). ; 
8% Lee v. United States, 125 U.S. App. D.C. 126, 368 F.2d 834 

(1966), principally relied on by Appellant, is inapposite. That | 


was a narcotics case involving a lengthy delay between alleged 
sale to an undercover agent and arrest. The delay was tolerated 


' only as a necessity to enable the undercover man to stay func- t 
tioning, even though the delay hurt the accused’s capacity to give 
account of himself on the date in question. When the undercover * 
' man turned over the narcotics allegedly acquired from Lee to nar- 


' cotics agents, the agents took notes of this transaction. At trial 
the agents could not recall whether the undercover man had turned 
over other narcotics from other purchases along with the Lee nar- 
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ITI. Government counsel’s “missing witness” comments did 
not constitute reversible error. 


(Tr. 155-56, 163-64, 180-81, 185-89) 


Government counsel’s brief comment did not come with- 
in the conduct thus far proscribed by pronouncements of 
this Court.° His comment did not invoke the inference 
that the absent persons if present would testify adversely 
to Appellant. It merely pointed out that the role of the 
absent persons had been told only by Appellant and as 
such was unverified. Government counsel gave advance 
notice of his intent to comment and no objection was 
made at that time. And after the comment Judge Cor- 
coran gave a special instruction telling the jury that no 
inferences were to be drawn from the absent person’s not 
being present to testify. 


IV. Judge Corcoran’s instructions on intoxication and 
guilty knowledge were error free. 


(Tr. 30, 39, 118-19, 143-44, 148, 189, 194-95, 202-04, 
206-07) 


Appellant apparently asserts that Judge Corcoran’s in- 
toxication instruction was erroneous because it related 
drunkenness to specific intent and not to guilty knowledge. 
The instruction as given, when read in conjunction with 
the judge’s instructions on burden of proof (Tr. 194-95) 
and specific intent (Tr. 202-03), was a proper statement 
of the law relating intoxication to specific intent.” Judge 


cotics and stated that their notes reflecting this had been de- 
stroyed. The notes had not been incorporated into any other re- 
port. Under these circumstances the Court found a reversible 
error violation of the Jencks Act, noting that in narcotics delay 
cases Government agents have a heightened obligation scrupulously 
to observe the Jencks Act. The Court specifically found the Lee 
case clearly distinguishable from the Killian principle. 


°Wynn v. United States, —— U.S. App. D.C. ——, 397 F.2d 
621, 625 (1967); Gass v. United States, No. 21,198, decided Janu- 
ary 29, 1969. 


10 E.g., Heideman v. United States, 104 U.S. App. D.C. 128, 259 
F.2d 943 (1958). 
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Corcoran also made it clear that for each of the offenses 
charged, a necessary element was that Appellant knew 
that the checks were forged.** Appellant’s factual theory 
was that his drinking was one reason why he did not real- 
ize that the checks were forged, thus partially explaining 
his asserted lack of guilty knowledge. But the fact that 
Judge Corcoran’s instructions did not explicitly incorpo- 
rate Appellant’s factual theory did not amount to revers- 
ible error at the least where Appellant’s counsel did not 
include the incorporation of this theory in his own special 
proposed instruction.” 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 

United States Attorney. > 

FRANK Q. NEBEKER, ‘ 

WILLIAM H. COLLINS, JR., “ 

CLARENCE A. JACOBSON, "* 

Assistant United States Attorneys. ‘ 

- 

; 

q 

rt 

1 Tr, 202-04. * 

12 See Defendant’s Proposed Instruction No. 1. 

Xv. 8. GOVERNMENT PaiNTING OFricZ; 1969 932483 4735 


a 


